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13-6-2

TRADING STAMPS

CHAPTER 6
TRADING STAMPS
Section
13-6-1.
13-6-2.
13-6-3.

Conditions of unlawful issue - Process agent - Bond.
Bond - Actions - Parties - Limitation of action.
Redeemable value in cents to be
shown.

Section
13-6-4.
13-6-5.
13-6-6.

Redemption in cash or merchandise
by issuer.
Redemption by distributor.
Violation a misdemeanor.

13-6-1. Conditions of unlawful issue Bond.

Process agent -

It shall be unlawful for any person to sell, issue, transfer, or deliver to any
other person within this state any trading stamp or stamps to be sold, issued,
transferred, or delivered by such other person upon, in connection with, or as
the result of, a sale of any goods, wares, merchandise, or other commodity or
thing of value, unless and until the person in the first instance so selling,
issuing, transferring, or delivering the same shall have established an office
within this state where all books of account relating to the sale, issue, transfer, or delivery of trading stamps in this state shall be kept, and shall have
filed with the Division of Corporations and Commercial Code an appointment
of a process attorney upon whom process in all civil actions may be served,
and a good and sufficient bond as hereinafter specified. Any person violating
any provision of this section is guilty of a misdemeanor.
History: L. 1915, ch. 116, § 1; C.L. 1917,
§ 6160; R.S. 1933 & C. 1943, 96-0-1; L. 1984,

Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

ch. 66, § 28.
COLLATERAL REFERENCES
Am. Jur. 2d. -58 Am. Jur. 2d Occupations,
Trades and Professions §§ 79 to 93.

13-6-2. Bond - Actions - Parties - Limitation of action.
Said bond shall be in the sum of $20,000 payable to the state of Utah, and
shall be executed by the person furnishing the same as principal, together
with at least one corporate surety, and shall provide that the principal shall,
upon presentation by the lawful holder of the required quantity of trading
stamps in the proper form, redeem the same according to the terms of the
contract under which they were issued, and that the said principal shall pay
all taxes imposed by law and all fines and penalties imposed for a violation of
any law of this state. Said bond shall be in such form as the Division of
Corporations and Commercial Code shall prescribe. Whenever any such bond
shall become forfeited for breach of any condition therein contained, any person injured thereby may sue thereon, or all persons so injured may join in
prosecuting one action, but any such action must be commenced within one
year after the cause of action accrued.
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13-6-3

COMMERCE AND TRADE

History: L. 1915, ch. 116, § 2; C.L. 1917,
§ 6161; R.S. 1933 & C. 1943, 96-0-2; L. 1984,
ch. 66, § 29.

13-6-3. Redeemable

value in cents to be shown.

No person shall sell or issue any stamps, trading stamp, cash discount
stamp, check, ticket, coupon or other similar device, which will entitle the
holder thereof, on presentation thereof, either singly or in definite number, to
receive, either directly from the vendor or indirectly through any other person, money or goods, wares or merchandise, unless each of said stamps,
trading stamps, cash discount stamps, checks, tickets, coupons or other similar devices shall have legibly printed or written upon the face thereof the
redeemable value thereof in cents.
History: L. 1935, ch. 102, § 1; C. 1943,
96-0-3.

13-6-4. Redemption

in cash or merchandise

by issuer.

Any person who shall sell or issue to any person engaged in any trade,
business or profession, any stamp, trading stamp, cash discount stamp, check,
ticket, coupon, or other similar device which will entitle the holder thereof, on
presentation thereof either singly or in definite number, to receive either
directly from the vendor or indirectly through any other person, money or
goods, wares or merchandise, shall upon presentation, redeem the same either
in goods, wares or merchandise, or in cash, good and lawful money of the
United States, at the option of the holder thereof, and any number of such
stamps, trading stamps, cash discount stamps, checks, tickets, coupons, or
other similar devices shall be redeemed as hereinbefore set forth, at the value
in cents printed upon the face thereof, and it shall not be necessary for the
holder thereof to have any stipulated number of the same before demand for
redemption may be made, but they shall be redeemed in any number, when
presented, at the value in cents printed upon the face thereof, as hereinbefore
provided.
History: L. 1935, ch. 102, § 2; C. 1943,
96-0-4.

13-6-5. Redemption

by distributor.

Any person engaged in any trade, business or profession who shall distribute, deliver or present to any dealing with him, in consideration of any article
or thing purchased, any stamp, trading stamp, cash discount stamp, check,
ticket, coupon or other similar device, which will entitle the holder thereof, on
presentation thereof, either singly or in definite number, to receive, either
directly from the person issuing or selling the same, as set forth in Section
13-6-4, or indirectly through any other person, shall, upon the refusal or
failure of the said person issuing or selling same to redeem the same, as set
forth in Section 13-6-4, be liable to the holder thereof for the face value
thereof, and shall upon presentation redeem the same, either in goods, wares
or merchandise, or in cash, good and lawful money of the United States of
America, at the option of the holder thereof, and in such case any number of
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such stamps, trading stamps, cash discount stamps, checks, tickets, coupons or
other similar devices, shall be redeemed as hereinbefore set forth, at the value
in cents printed upon the face thereof, and it shall not be necessary for the
holder thereof to have any stipulated number of the same before demand for
redemption may be made, but they shall be redeemed in any number, when
presented, at the value in cents printed upon the face thereof, as hereinbefore
provided.
History: L. 1935, ch. 102, § 3; C. 1943,
96-0-5.

13-6-6. Violation a misdemeanor.
Any person, firm or corporation who shall violate any of the provisions of
this act shall be deemed guilty of a misdemeanor.
History: L. 1935, ch. 102, § 4; C. 1943,
96-0-6.
Meaning of "this act." - The term "this
act" refers to Laws 1935, ch. 102, which en-

acted this section and §§ 13-6-3 to 13-6-5.
Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

CHAPTER 7
CIVIL RIGHTS
Section
13-7-1.
13-7-2.
13-7-3.

13-7-4.

public accommodation, or enterprise regulated by the state denying rights deemed public nuisance
- Investigation and conciliation
- Action to enjoin - Civil action
for damages - Expenses of defending action.

Policy and purposes of act.
Definitions.
Equal right in business establishments, places of public accommodation, and enterprises regulated
by the state.
Business establishment,
place of

13-7-1. Policy and purposes

of act.

It is hereby declared that the practice of discrimination on the basis of race,
color, sex, religion, ancestry, or national origin in business establishments or
places of public accommodation or in enterprises regulated by the state endangers the health, safety, and general welfare of this state and its inhabitants;
and that such discrimination in business establishments or places of public
accommodation or in enterprises regulated by the state, violates the public
policy of this state. It is the purpose of this act to assure all citizens full and
equal availability of all goods, services and facilities offered by business establishments and places of public accommodation and enterprises regulated by
the state without discrimination because of race, color, sex, religion, ancestry,
or national origin. The rules of common law that statutes in derogation
thereof shall be strictly construed has no application to this act. This act shall
be liberally construed with a view to promote the policy and purposes of the
act and to promote justice. The remedies provided herein shall not be exclusive but shall be in addition to any other remedies available at law or equity.
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History: L. 1965, ch. 174, § 1; 1973, ch. 18,
§ 1.

Cross-References. - Utah Anti-Discrimination Act, §§ 34-35-1 to 34-35-7.1.

Meaning of "this act." - The term "this
act" refers to Laws 1965, ch. 174, which enacted this chapter.
COLLATERAL REFERENCES

Utah Law Review. - Note: State Legislative Response to the Federal Civil Rights Act:
A Proposal, 9 Utah L. Rev. 434.
Roberts v. United States Jaycees: Does the
Right of Free Association Imply an Absolute
Right of Private Discrimination?, 1986 Utah L.
Rev. 373.
Am. Jur. 2d. - 15 Am. Jur. 2d Civil Rights
§ 16 et seq.
C.J.S. - 14 C.J.S. Civil Rights § 8 et seq.
A.L.R. - Actionability under state statutes
of discrimination because of complaining
party's association with persons of different
race, color, or the like, 35 A.L.R.3d 859.
Discrimination on basis of illegitimacy as denial of constitutional rights, 38 A.L.R.3d 613.
Constitutionality of enactment or regulation
forbidding or restricting employment of aliens
in public employment or on public works, 38
A.L.R.3d 1213.
Recovery of damages for emotional distress
resulting from racial, ethnic, or religious abuse
or discrimination, 40 A.L.R.3d 1290.
Construction and operation of "equal opportunity clause" requiring pledge against racial
discrimination in hiring under construction
contract, 44 A.L.R.3d 1283.
Racial or religious discrimination in furnishing of public utilities, services, or facilities, 53
A.L.R.3d 1027.
Recovery of damages for emotional distress
resulting from discrimination because of sex or
marital status, 61 A.L.R.3d 944.
Trailer park as place of public accommoda-

tion within meaning of state civil rights statutes, 70 A.L.R.3d 1142.
Recovery of damages as remedy for wrongful
discrimination under state or local civil rights
provisions, 85 A.L.R.3d 351.
State law prohibiting sex discrimination as
violated by dress or grooming requirements for
customers of establishments serving food or
beverages, 89 A.L.R.3d 7.
Prohibition, under state civil rights laws, of
racial discrimination in rental of privately
owned residential property, 96 A.L.R.3d 497.
Identification of job seeker by race, religion,
national origin, sex, or age, in "situation
wanted" employment advertising as violation
of state civil rights laws, 99 A.L.R.3d 154.
On-the-job sexual harassment as violation of
state civil rights law, 18 A.L.R.4th 328.
What constitutes illegal discrimination under state statutory prohibition against discrimination in housing accommodations on account
of marital status, 33 A.LR.4th 964.
Race as factor in adoption proceedings, 34
A.L.R.4th 167.
Exclusion or expulsion from association or
club as violation of state civil rights act, 38
A.L.R.4th 628.
Right of defendant in civil rights case to receive award of attorney's fees under Civil
Rights Attorney's Fees Awards Act of 1976 (42
USCS § 1988), 104 A.L.R. Fed. 14.
Standing of state, local government, or
agency thereof to bring suit under Civil Rights
Act of 1871 (42 USCS § 1983), 106 A.L.R. Fed.
586.

13-7-2. Definitions.
(1) The term "place of public accommodation" includes every place, establishment, or facility of whatever kind, nature, or class that caters or offers its
services, facilities, or goods to the general public for a fee or charge, except,
any establishment located within a building which contains not more than
five rooms for rent or hire and which is actually occupied by the proprietor of
such establishment as his residence; provided that any place, establishment,
or facility that caters or offers its services, facilities, or goods to the general
public gratuitously shall be within the definition of this term if it receives any
substantial governmental subsidy or support; but the term shall not apply to
any institution, church, any apartment house, club, or place of accommodation
which is in its nature distinctly private except to the extent that it is open to
the public.
(2) The term "person" includes one or more individuals, partnerships, associations, organizations, corporations, labor unions, legal representatives,
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trustees, trustees in bankruptcy, receivers, and other organized groups of
persons.
(3) "Enterprises regulated by the state" means:
(a) all institutions subject to regulation under the Utah Uniform Commercial Credit Code, Title 70B [Utah Consumer Credit Code, Title 70C];
(b) all places of business which sell beer to consumers or house a state
liquor store, as permitted by the Alcoholic Beverage Control Act, Title
32A;
(c) all insurers regulated by the Insurance Code, Title 31A; and
(d) all public utilities subject to regulation under the Public Utilities
Act, Title 54.
History: L. 1965, ch. 174, § 2; 1973, ch. 18,
§ 2; 1985, ch. 242, § 2; 1987, ch. 92, § 23.
Consumer Credit Code. - The reference
in Subsection (3)(a) to the Utah Uniform Commercial Credit Code, Title 70B, was presum-

ably intended to refer to the Utah Uniform
Consumer Credit Code, which was Title 70B.
That title was repealed in 1985 and replaced
by Title 70C, the Utah Consumer Credit Code.

13-7-3. Equal right in business establishments, places of
public accommodation,
and enterprises regulated by the state.
All persons within the jurisdiction of this state are free and equal and are
entitled to full and equal accommodations, advantages, facilities, privileges,
goods and services in all business establishments and in all places of public
accommodation, and by all enterprises regulated by the state of every kind
whatsoever, without discrimination on the basis of race, color, sex, religion,
ancestry or national origin. Nothing in this act shall be construed to deny any
person the right to regulate the operation of a business establishment or place
of public accommodation or an enterprise regulated by the state in a manner
which applies uniformly to all persons without regard to race, color, sex,
religion, ancestry, or national origin; or to deny any religious organization the
right to regulate the operation and procedures of its establishments.
History: L. 1965, ch. 174, § 3; 1973, ch. 18,
§ 3.

Meaning of "this act." -

See note under

§ 13-7-1.

NOTES TO DECISIONS
Massage regulation.
County ordinance prohibiting massages by
members of the opposite sex, with certain ex-

ceptions, did not violate this section. Redwood
Gym v. Salt Lake County Comm'n, 624 P.2d
1138 (Utah 1981).
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13-7-4. Business establishment, place of public accommodation, or enterprise regulated by the state denying rights deemed public nuisance - Investigation and conciliation - Action to enjoin - Civil
action for damages - Expenses of defending action.
Any business establishment or place of public accommodation or enterprise
regulated by the state in which a violation of the rights provided in Section
13-7-3 of this act occurs is a public nuisance. The operator of any such business establishment or place of public accommodation or enterprise regulated
by the state shall be deemed guilty of maintaining a public nuisance and may
be enjoined as hereinafter provided.
(a) Upon application to the attorney general by any petson denied the
rights guaranteed by Section 13-7-3, the attorney general shall investigate and seek to conciliate the matter.
(b) An action to enjoin any nuisance defined in this section may be
brought in the name of the state of Utah by the attorney general. Upon
the trial of the cause, on finding that the material allegations of the
complaint are true, the court shall order such nuisance to be abated, and
enjoin all persons frotn maintaining or permitting such nuisance. When
any injunction as herein provided has been granted it shall be binding
upon the defendant and shall act as an injunction in personam against
the defendant throughout the state.
(c) Any person who is denied the rights provided for in Section 13-7-3
shall have a civil action for damages and any other remedy available in
law or equity against any person who denies him the rights provided for
in Section 13-7-3 or who aids, incites or conspires to bring about such
denial.
(d) Any business establishment or place of public accommodation or
enterprises regulated by the state charged with maintaining a public
nuisance in violation of this act, which is determined or found not to be in
violation of this act, may be awarded all actual and necessary expenses
incurred in defending such action, as determined and approved by the
court having jurisdiction of the matter.
History: L. 1965, ch. 174, § 4; 1973, ch. 18,
§ 4.

Meaning of "this act." § 13-7-1.
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CHAPTER 8
UNENFORCEABLE AGREEMENTS
Section
13-8-1.
13-8-2.

Construction industry
ments to indemnify.
Contractual limitations

13-8-1.

-

arising from services of design
professionals prohibited.

Agree-

of liability

Construction industry - Agreements to indemnify.

A covenant, promise, agreement or understanding in, or in connection with
or collateral to, a contract or agreement relative to the construction, alteration, repair or maintenance of a building, structure, highway, appurtenance
and appliance, including moving, demolition and excavating connected therewith, purporting to indemnify the promisee against liability for damages arising out of bodily injury to persons or damage to property caused by or resulting from the sole negligence of the promisee, his agents or employees, or
indemnitee, is against public policy and is void and unenforceable.
This act will not be construed to affect or impair the obligations of contracts
or agreements, which are in existence at the time ·the act becomes effective.
History: L. 1969, ch. 35, § 1.
Meaning of "this act." - The term "this
act" refers to Laws 1969, ch. 35, which enacted
this section.

Compiler's Notes. - The term "the time
the act becomes effective" refers to the effective
date of Laws 1969, ch. 35, which was May 13,
1969.

NOTES TO DECISIONS

Owner's negligence.
Where a time and materials contract fails to
state that contractor will not indemnify owner
if he is the sole cause of an injury or damage, if
the general language is read to provide indemnification for owner's own negligence, it fails to

limit that obligation to situations where owner
is not the sole responsible party. In those circumstances, such an all-encompassing indemnification provision is against public policy and
is void and unenforceable. Wollam v. Kennecott Corp., 663 F. Supp 268 (D. Utah 1987).

COLLATERAL REFERENCES

Am. Jur. 2d. -17A

Am. Jur. 2d Contracts

§ 297.

C.J.S. -

17 C.J.S. Contracts § 262.

A.L.R. - Liability for interference with invalid or unenforceable contract, 96 A.L.R.3d
1294.

13-8-2. Contractual limitations of liability ar1s1ng from
services of design professionals prohibited.
(1) As used in this section:

(a) "Agreement" means a contract, promise, covenant, or understanding.
(b) "Contractor" means any person engaged by an owner to develop or
assist in the development of the owner's land.
(c) "Design professional" means an architect, engineer, or land surveyor. It includes any other person who, for a fee or other compensation,
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performs services similar to the services of an architect, engineer, or land
surveyor in connection with the development of land.
(d) "Development" means the construction, alteration, repair, maintenance, or improvement of land, including any related moving, demolition,
or excavation.
(e) "Land" means any real property, including any building, fixture,
improvement, appurtenance, structure, road, highway, or other development.
(f) "Liability" includes liability arising by contract, indemnity, contribution, tort, or otherwise.
(g) "Owner" means the holder of any legal or equitable title or interest
in property.
(h) "Subcontractor" means any person engaged by a contractor to develop or assist in the development of land.
(2) An agreement between an owner and a contractor may not limit the
owner's or a design professional's liability to the contractor for any claim
arising from services performed by the design professional in connection with
the development of land. This subsection does not apply if the owner and the
contractor are the same person or entity or are controlled by the same person
or entity.
(3) An agreement between a contractor and a subcontractor may not limit
the owner's or a design professional's liability to the subcontractor for any
claim arising from services performed by the design professional in connection
with the development of land.
(4) This section does not apply if the design professional is retained under a
single contract to perform both the design and the construction of the project,
such as in a design-build or turn-key project.
(5) This section may not be construed to affect any limitation of a design
professional's liability to an owner or other design professional that may exist
in an agreement between the owner and the design professional or between
design professionals.
(6) This section does not affect or impair the obligations of agreements in
existence as of May 1, 1988.
History: C. 1953, 13-8-2, enacted
1988, ch. 129, § 1.

by L.

Effective Dates. - Laws 1988, ch. 129, § 2
makes the act effective on May 1, 1988.

CHAPTER 9
FOREIGN TRADE
Section
13-9-1.
13-9-2.

"Foreign-Trade Zones Act" defined.
Authority of state, county or municipality or public or private corpora-

740

tion to apply to establish foreigntrade zone.

RECORDING PRACTICES ACT

13-9-1. "Foreign-Trade

13-10-1

Zones Act" defined.

As used in this act:
Foreign-Trade Zones Act, means the act passed by the United States
Congress identified as the Foreign-Trade Zones Act of June 18, 1934 (48
Stat. 998-1003; 19 U.S.C. 81a-81u), as amended by Public Law 566, 81st
Congress, approved June 17, 1950, together with any subsequent amendments to said act and any rules and regulations promulgated pursuant to
the authority granted by said act.
History: L. 1973, ch. 19, § 1; 1985, ch. 21,
§ 8.

Meaning of "this act." -

act," as used in this section, refers to Laws
1973, ch. 19, which enacted this chapter.

The term "this
COLLATERAL REFERENCES

Am. Jur. 2d. - 21A Am. Jur. 2d Customs
Duties and Import Regulations §§ 17, 37, 118.

13-9-2. Authority of state, county or municipality or public or private corporation to apply to establish
foreign-trade zone.
The state of Utah or any county or municipality within the state of Utah, or
a public or private corporation, or any combination thereof, may apply to the
Foreign-Trade Zones Board, United States Department of Commerce, for the
right to establish, operate, and maintain a foreign-trade zone as defined in the
Foreign-Trade Zones Act.
History: L. 1973, ch. 19, § 2.

CHAPTER 10
RECORDING PRACTICES ACT
Section
13-10-1.
13-10-2.
13-10-3.

Section
13-10-4.
13-10-5.
13-10-6.

Citation of act.
Purpose of act.
"Owner" defined.

Prohibited practices.
Persons excepted from act.
Violation a misdemeanor.

13-10-1. Citation of act.
This act shall be known and may be cited as the "Unauthorized Recording
Practices Act of 1973."
History: L. 1973, ch. 17, § 1.
Meaning of "this act." - The term "this

act," as used in this section, refers to Laws
1973, ch. 17, which enacted this chapter.
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A.L.R. - Unfair competition by direct reproduction ofliterary, artistic, or musical property, 40 A.L.R.3d 566.
Making, selling, or distributing counterfeit

13-10-2.

Purpose

or "bootleg" tape recordings or phonograph
records as violation of federal law, 25 A.L.R.
Fed. 207.

of act.

In enacting this act, it is the purpose of the Legislature to prevent the
piracy of recorded materials by making it mandatory that certain copying of
recorded materials be made only with the express consent of the owner.
History: L. 1973, ch. 17, § 2.
Meaning of "this act." - See the note under this catchline under § 13-10-1.

13-10-3.

"Owner" defined.

As used in this act "owner" means the person, corporation, partnership, or
business association who owns the master phonograph record, master disc,
master wire, master tape, master film, or other device used for reproducing
recorded sounds on phonograph records, discs, wires, tapes, films, or other
articles or materials in which sound is recorded and from which the transferred recorded sounds are directly or indirectly derived.
History: L. 1973, ch. 17, § 3.
Meaning of "this act." - See the note under this catchline under § 13-10-1.

13-10-4.

Prohibited

practices.

It is unlawful for any individual, partnership, corporation, or association:
(1) to knowingly transfer or cause to be transferred, directly or indirectly, for sale or profit within the state of Utah, without the express
consent of the owner, by any means, any sounds recorded on a phonographic record, disc, wire, tape, film, or other article or material on which
sounds are recorded onto any other phonograph record, disc, wire, tape,
film, article, or material; or
(2) to sell, distribute, circulate, or offer for sale, distribution or circulation, or cause to be sold, distributed, circulated, or possess for the purpose
of sale, distribution, or circulation, within the state, for a consideration,
any phonograph record, disc, wire, tape, film, or other article or material
onto which such sounds have been transferred, with the knowledge that
the sounds thereon have been transferred without the express consent of
the owner; or
(3) to knowingly rent, make available, or permit the use of, or offer to
rent, make available, or permit the use of, for a fee, rental, or any other
form of compensation, any equipment or machinery for the purpose of
enabling, aiding, or causing another to transfer without the consent of the
owner any sounds recorded on a phonograph record, disc, wire, tape, film,
or other article or material onto any other phonograph record, disc, wire,
tape, film, article, or material.
History: L. 1973, ch. 17, § 4.
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13-10-5. Persons excepted

13-10-6

from act.

(1) This act does not apply to:
(a) any person engaged in radio or television broadcasting or cable
television who transfers, or causes to be transferred, any of the sounds
referred to in Sections 13-10-3 and 13-10-4 (other than from the sound
track of a motion picture) intended for, or in connection with, broadcast
transmission or for archival purposes; or
(b) any person transferring any such sounds without any compensation
being derived by this person or any other person from the trangfer.
(2) This act shall neither enlarge nor diminish the rights of parties in civil
litigation.
History: L. 1973, ch. 17, § 5.
Meaning of "this act." - See the note und1:;rthis catchline under § 13-10-1.

13-10-6. Violation a misdemeanor.
Each violation of this act is a misdemeanor and shall be punished as a
misdemeanor.
History: L. 1973, ch. 17, § 6.
Meaning of "this act." - See the note under this catchline under § 13-10-1.

Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

CHAPTER 11
CONSUMER SALES PRACTICES
Section
13-11-1.
13-11-2.

Citation of act.
Construction and purposes of
act.
13-11-3.
Definitions.
13-11-4.
Deceptive act or practice by
supplier.
13-11-5.
Unconscionable act or practice
by supplier.
13-11-6.
Service of process.
13-11-7.
Duties of enforcing authority Confidentiality of identity of
persons investigated - Civil
penalty for violation of restraining or injunctive orders.
13-11-8.
Powers of enforcing authority.
13-11-9.
Rule-making requirements.
13-11-10 to 13-11-15. Repealed.
13-11-16.
Investigatory powers of enforcing authority.

Section
13-11-17.
13-11-17.5.
13-11-18.

13-11-19.
13-11-20.
13-11-21.

13-11-22.
13-11-23.
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Actions by enforcing authority.
Costs and attorney's fees.
Noncompliance by supplier subject to other state supervision
- Cooperation of enforcing
authority and other official or
agency.
Actions by consumer.
Class actions.
Settlement of class action
Complaint in class action delivered to enforcing authority.
Exemptions from application of
act.
Other remedies available Class action only as prescribed by act.

13-11-1

COMMERCE AND TRADE

13-11-1. Citation of act.
This act shall be known and may be cited as the "Utah Consumer Sales
Practices Act."
History: L. 1973, ch. 188, § 1.
Meaning of "this act." - The term "this

act," as used in this section, refers to Laws
1973, ch. 188, which enacted this chapter.

COLLATERAL REFERENCES

Brigham Young Law Review. - Necessity
or Overkill? Regulating Residential LandlordTenant Relations through the Utah Consumer
Sales Practices Act, 1990 B.Y.U.L. Rev. 1063.
A.L.R. - Price fixed in contract violating
statute of frauds as evidence of value in action
on quantum meruit, 21 A.L.R.3d 9.
Validity, construction, and effect of state legislation regulating or controlling "bait-andswitch" or "disparagement" advertising or
sales practices, 50 A.L.R.3d 1008.
Validity and construction of state statutes
forbidding area price discrimination,
67
A.L.R.3d 26.
Trade dress simulation of cosmetic products
as unfair competition, 86 A.L.R.3d 505.
Scope and exemptions of state deceptive
trade practice and consumer protection acts, 89
A.L.R.3d 399.
Practices forbidden by state deceptive trade
practice and consumer protection acts, 89
A.L.R.3d 449.

13-11-2.

Construction

Validity, construction, and effect of laws or
regulations requiring merchants to affix sale
price to each item of consumer goods, 7
A.L.R.4th 792.
Validity, construction, and application of
state statute forbidding unfair trade practice
or competition by discriminatory allowance of
rebates, commissions, discounts, or the like, 41
A.L.R.4th 675.
Implied warranty coverage for service transactions under state consumer protection and
deceptive trade statutes, 72 A.L.R.4th 282.
Coverage of insurance transactions under
state
consumer protection
statutes,
77
A.L.R.4th 991.
Who is a "purchaser" within the meaning of
§ 2(a) of the Robinson-Patman Act (15 USCS
§ 13(a)), making it unlawful to discriminate in
price between different purchasers of commodities, 60 A.L.R. Fed. 875.

and purposes

of act.

This act shall be construed liberally to promote the following policies:
(1) to simplify, clarify, and modernize the law governing consumer
sales practices;
(2) to protect consumers from suppliers who commit deceptive and unconscionable sales practices;
(3) to encourage the development of fair consumer sales practices;
(4) to make state regulation of consumer sales practices not inconsistent with the policies of the Federal Trade Commission Act relating to
consumer protection;
(5) to make uniform the law, including the administrative rules, with
respect to the subject of this act among those states which enact similar
laws; and
(6) to recognize and protect suppliers who in good faith comply with the
provisions of this act.
History: L. 1973, ch. 188, § 2.
Meaning of "this act." - See the note under this catchline under § 13-11-1.

Federal Law. - For Federal Trade Commission Act, see 15 U.S.C. § 41 et seq.
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NOTES TO DECISIONS
Cited in Wade v. Jobe, 818 P.2d 1006 (Utah
1991).

13-11-3. Definitions.
As used in this chapter:
(1) "Charitable solicitation" means any request directly or indirectly
for money, credit, property, financial assistance, or any other thing of
value on the plea or representation that it will be used for a charitable
purpose. A charitable solicitation may be made in any manner, including:
(a) any oral or written request, including a telephone request;
(b) the distribution, circulation, or posting of any handbill, written
advertisement, or publication;
(c) the sale of, offer or attempt to sell, or request of donations for
any book, card, chance, coupon, device, magazine, membership, merchandise, subscription, ticket, flower, flag, button, sticker, ribbon,
token, trinket, tag, souvenir, candy, or any other article in connection
with which any appeal is made for any charitable purpose, or where
the name of any charitable organization or movement is used or
referred to as an inducement or reason for making any purchase
donation, or where, in connection with any sale or donation, any
statement is made that the whole or any part of the proceeds of any
sale or donation will go to or be donated to any charitable purpose. A
charitable solicitation is considered complete when made, whether or
not the organization or person making the solicitation receives any
contribution or makes any sale.
(2) "Consumer transaction" means a sale, lease, assignment, award by
chance, or other written or oral transfer or disposition of goods, services,
or other property, both tangible and intangible (except securities and
insurance), to a person for primarily personal, family, or household purposes, or for purposes that relate to a business opportunity that requires
both his expenditure of money or property and his personal services on a
continuing basis and in which he has not been previously engaged, or a
solicitation or offer by a supplier with respect to any of these transfers or
dispositions. It includes any offer or solicitation, any agreement, any performance of an agreement with respect to any of these transfers or dispositions, and any charitable solicitation as defined in this section.
(3) "Enforcing authority" means the Division of Consumer Protection.
(4) "Final judgment" means a judgment, including any supporting
opinion, that determines the rights of the parties and concerning which
appellate remedies have been exhausted or the time for appeal has expired.
(5) "Person" means an individual, corporation, government, governmental subdivision or agency, business trust, estate, trust, partnership,
association, cooperative, or any other legal entity.
(6) "Supplier" means a seller, lessor, assignor, offeror, broker, or other
person who regularly solicits, engages in, or enforces consumer transactions, whether or not he deals directly with the consumer.
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History: L. 1973, ch. 188, § 3; 1983, ch. 58,
§ 4; 1987, ch. 105, § 2.

NOTES TO DECISIONS
ANALYSIS

Consumer transaction.
Supplier.

Consumer transaction.
In view of (1) the legislature's mandate to
construe the Utah Consumer Sales Practices
Act (UCSPA) liberally, (2) the stated purpose
of keeping Utah law consistent with the Federal Trade Commission Act (15 U.S.C. §§ 41 to
77) and the consumer protection laws of other
states, and (3) the absence of any language or
other expression of legislative intent to the
contrary, the renting ofresidential housing is a
consumer transaction within the meaning of

13-11-4.

Deceptive

the UCSPA. Wade v. Jobe, 818 P.2d 1006
(Utah 1991).
Supplier.
This chapter is broad enough to impose liability upon suppliers of consumer goods who
deceptively transact with other suppliers. Utah
ex rel. Wilkinson v. B & H Auto, 701 F. Supp.
201 (D. Utah 1988).
Defendants, who were alleged to have tampered with vehicle odometers with the intent to
defraud purchasers, were not insulated from
liability for deceptive acts merely because they
sold the vehicles involved to independent
dealers for resale, rather than directly to consumers. Utah ex rel. Wilkinson v. B & H Auto,
701 F. Supp. 201 (D. Utah 1988).

act or practice

by supplier.

(1) A deceptive act or practice by a supplier in connection with a consumer
transaction violates this chapter whether it occurs before, during, or after the
transaction.
(2) Without limiting the scope of Subsection (1), a supplier commits a deceptive act or practice if the supplier, with intent to deceive:
(a) indicates that the subject of a consumer transaction has sponsorship, approval, performance characteristics, accessories, uses, or benefits,
if it has not;
(b) indicates that the subject of a consumer transaction is of a particular standard, quality, grade, style, or model, if it is not;
(c) indicates that the subject of a consumer transaction is new, or unused, if it is not, or has been used to an extent that is materially different
from the fact;
(d) indicates that the subject of a consumer transaction is available to
the consumer for a reason that does not exist;
(e) indicates that the subject of a consumer transaction has been supplied in accordance with a previous representation, if it has not;
(f) indicates that the subject of a consumer transaction will be supplied
in greater quantity than the supplier intends;
(g) indicates that replacement or repair is needed, if it is not;
(h) indicates that a specific price advantage exists, if it does not;
(i) indicates that the supplier has a sponsorship, approval, or affiliation
he does not have;
(j) indicates that a consumer transaction involves or does not involve a
warranty, a disclaimer of warranties, particular warranty terms, or other
rights, remedies, or obligations, if the representation is false;
(k) indicates that the consumer will receive a rebate, discount, or other
benefit as an inducement for entering into a consumer transaction in
return for giving the supplier the names of prospective consumers or
otherwise helping the supplier to enter into other consumer transactions,
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if receipt of the benefit is contingent on an event occurring after the
consumer enters into the transaction;
(1) after receipt of payment for goods or services, fails to ship the goods
or furnish the services within the time advertised or otherwise represented or, if no specific time is advertised or represented, fails to ship the
goods or furnish the services within 30 days, unless within the applicable
time period the supplier provides the buyer with the option to either
cancel the sales agreement and receive a refund of all previous payments
to the supplier or to extend the shipping date to a specific date proposed
by the supplier, but any refund shall be mailed or delivered to the buyer
within ten business days after the seller receives written notification
from the buyer of the buyer's right to cancel the sales agreement and
receive the refund;
(m) fails to furnish a notice of the purchaser's right to cancel a direct
solicitation sale within three business days at the time of purchase if the
sale is made other than at the supplier's established place of business
pursuant to the supplier's mail, telephone, or personal contact and if the
sale price exceeds $25, which rn ,tice shall be a conspicuous statement
written in bold type, in immediate proximity to the space reserved for the
signature of the buyer, as follows: "YOU, THE BUYER, MAY CANCEL
THIS CONTRACT AT ANY TIME PRIOR TO MIDNIGHT OF THE
THIRD BUSINESS DAY AFTER THE DATE OF THE TRANSACTION.";
(n) promotes, offers, or grants participation in a pyramid scheme as
defined under Title 76, Chapter 6a; or
(o) represents that the funds or property conveyed in response to a
charitable solicitation will be donated or used for a particular purpose or
will be donated to or used by a particular organization, if the representation is false.
History: L. 1973, ch. 188, § 4; 1983, ch. 55,
5; 1985,ch.250,§
1; 1987,

§ 1; 1983,ch.58,§
ch. 105, § 3.

NOTES TO DECISIONS
ANALYSIS

Cause of action.
-Misrepresentation
of warranty.
Transactions with other suppliers.
Cited.
Cause of action.
-Misrepresentation
of warranty.
Claim that roof shingle manufacturer,
through its literature or agent, made an express warranty to homeowner and later tried to
disclaim or ignore that warranty and supplant
it with a limited written warranty stated a
cause for relief under Subsection (2)(j). State ex
rel. Division of Consumer Protection v. GAF
Corp., 760 P.2d 310 (Utah 1988).

Transactions with other suppliers.
This chapter is broad enough to impose liability upon suppliers of consumer goods who
deceptively transact with other suppliers. Utah
ex rel. Wilkinson v. B & H Auto, 701 F. Supp.
201 (D. Utah 1988).
Defendants, who were alleged to have tampered with vehicle odometers with the intent to
defraud purchasers, were not insulated from
liability for deceptive acts merely because they
sold the vehicles involved to independent
dealers for resale, rather than directly to consumers. Utah ex rel. Wilkinson v. B & H Auto,
701 F. Supp. 201 (D. Utah 1988).
Cited in Wade v. Jobe, 818 P.2d 1006 (Utah
1991).
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A.L.R. - Liability for delay in making repair of motor vehicle, 44 A.L.R.4th 1174.
Real-estate broker's liability to purchaser for
misrepresentation or nondisclosure of physical
defects in property sold, 46 A.L.R.4th 546.
Liability of telephone company for mistakes

13-11-5. Unconscionable

in or omissions from its directory, 47 A.L.R.4t.h
882.
What goods or property are "used," "secondhand," or the like, for purposes of state consumer laws prohibiting claims that such items
are new, 59 A.L.R.4th 1192.

act or practice by supplier.

(1) An unconscionable act or practice by a supplier in connection with a
consumer transaction violates this act whether it occurs before, during, or
after the transaction.
(2) The unconscionability of an act or practice is a question of law for the
court. If it is claimed or appears to the court that an act or practice may be
unconscionable, the parties shall be given a reasonable opportunity to present
evidence as to its setting, purpose, and effect to aid the court in making its
determination.
(3) In determining whether an act or practice is unconscionable, the court
shall consider circumstances which the supplier knew or had reason to know.
History: L. 1973, ch. 188, § 5.
Meaning of "this act." - See the note under this catchline under § 13-11-1.
NOTES TO DECISIONS
Eviction.
A landlord's actions in having a house effectively condemned for the purpose of evicting a
tenant rather than repairing a leaking sewer
system violated state policy disfavoring self-

13-11-6.

help evictions and abused the building inspection process and were unconscionable under
the Utah Consumer Sales Practices Act. Wade
v. Jobe, 818 P.2d 1006 (Utah 1991).

Service of process.

In addition to any other method provided by rule or statute, personal jurisdiction over a supplier may be acquired in a civil action or proceeding instituted in the district court by the service of process in the following manner. If
a supplier engages in any act or practice in this state governed by this act, or
engages in a consumer transaction subject to this act, he may designate an
agent upon whom service of process may be made in this state. The agent
must be a resident of or a corporation authorized to do business in this state.
The designation must be in writing and filed with the Division of Corporations and Commercial Code. If no designation is made and filed, or if process
cannot be served in this state upon the designated agent, whether or not the
supplier is a resident of this state or is authorized to do business in this state,
process may be served upon the director of the Division of Corporations and
Commercial Code, hut service upon him is not effective unless the plaintiff
promptly mails a copy of the process and pleadings by registered or certified
mail to the defendant at his last reasonably ascertainable address. An affidavit of compliance with this section must be filed with the clerk of the court on
or before the return day of the process, if any, or within any future time the
court allows.
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History: L. 1973, ch. 188, § 6; 1984, ch. 66,
§ 30; 1991, ch. 268, § 3.

Amendment Notes. - The 1991 amendment, effective January 1, 1992, deleted former
Subsection (1), which read "The district courts
of this state have jurisdiction over any supplier

13-11-7.

13-11-8

as to any act or practice in this state governed
by this act or as to any claim arising from a
consumer transaction subject to this act," and
deleted the Subsection (2) designation.
Meaning of "this act." - See the note under this catchline under § 13-11-1.

Duties of enforcing authorityConfidentiality of
identity of persons investigated - Civil penalty
for violation of restraining or injunctive orders.

(1) The enforcing authority

shall:
(a) enforce this chapter throughout the state;
(b) cooperate with state and local officials, officials of other states, and
officials of the federal government in the administration of comparable
statutes;
(c) inform consumers and suppliers on a continuing basis of the provisions of this chapter and of acts or practices that violate this chapter
including mailing information concerning final judgments to persons who
request it, for which he may charge a reasonable fee to cover the expense;
(d) receive and act on complaints; and
(e) maintain a public file of final judgments rendered under this chapter that have been either reported officially or made available for public
dissemination under Subsection (l)(c), final consent judgments, and to the
extent the enforcing authority considers appropriate, assurances of voluntary compliance.
(2) In carrying out his duties, the enforcing authority may not publicly
disclose the identity of a person investigated unless his identity has become a
matter of public record in an enforcement proceeding or he has consented to
public disclosure.
(3) On motion of the enforcing authority, or on its own motion, the court
may impose a civil penalty of not more than $5,000 for each day a temporary
restraining order, preliminary injunction, or permanent injunction issued under this chapter is violated, if the supplier received notice of the restraining or
injunctive order. Civil penalties imposed under this section shall be paid to
the General Fund.
History: L. 1973, ch. 188, § 7; 1983, ch. 58,
§ 6; 1987, ch. 92, § 24.

13-11-8.

Powers

of enforcing

authority.

(1) The enforcing authority may conduct research, hold public hearings,
make inquiries, and publish studies relating to consumer sales acts or practices.
(2) The enforcing authority shall adopt substantive rules that prohibit with
specificity acts or practices that violate Section 13-11-4 and appropriate procedural rules.
History: L. 1973, ch. 188, § 8.
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Rule-making

requirements.

(1) In addition to complying with other rule-making requirements imposed
by this act, the enforcing authority shall:
(a) adopt as a rule a description of the organization of his office, stating
the general course and method of operation of his office and method
whereby the public may obtain information or make submissions or requests;
(b) adopt rules of practice setting forth the nature and requirements of
all formal and informal procedures available, including a description of
the forms and instructions used by the enforcing authority of his office;
and
(c) make available for public inspection all rules, written statements of
policy, and interpretations formulated, adopted, or used by the enforcing
authority in discharging his functions.
(2) A rule of the enforcing authority is invalid, and may not be invoked by
the enforcing authority for any purpose, until it has been made available for
public inspection under Subsection (1). This provision does not apply to a
person who has knowledge of a rule before engaging in an act or practice that
violates this act.
History: L. 1973, ch. 188, § 9.
Meaning of "this act." - See the note under this catchline under § 13-11-1.

13-11-10 to 13-11-15. Repealed.
Repeals. - Laws 1988, ch. 135, § 1 repeals
§ 13-11-10, as enacted by Laws 1973, ch. 188,
§ 10 and § 13-11-11, as amended by Laws
1983, ch. 58, § 7, relating to rule-making procedure and filing of rules, respectively, effective April 25, 1988.
Section 13-11-12 (L. 1973, ch. 188, § 12), relating to publication of rules of the enforcing

13-11-16.

Investigatory

authority, was repealed by Laws 1983, ch. 58,
§ 17.
Laws 1988, ch. 135, § 1 repeals §§ 13-11-13
to 13-11-15, as enacted by Laws 1973, ch. 188,
§§ 13 to 15, relating to petition for adoption,
amendment or repeal of rules; action for declaratory judgment on validity or applicability
of rule; and invalidation of rules, effective
April 25, 1988.

powers of enforcing

authority.

(1) If, by his own inquiries or as a result of complaints, the enforcing authority has reason to believe that a person has engaged in, is engaging in, or
is about to engage in an act or practice that violates this act, he may administer oaths and affirmations, subpoena witnesses or matter, and collect evidence.
(2) If matter that the enforcing authority subpoenas is located outside this
state, the person subpoenaed may either make it available to the enforcing
authority at a convenient location within the state or pay the reasonable and
necessary expenses for the enforcing authority or his representative to examine the matter at the place where it is located. The enforcing authority may
designate representatives, including officials of the state in which the matter
is located, to inspect the matter on his behalf, and he may respond to similar
requests from officials of other states.
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(3) Upon failure of a person without lawful excuse to obey a subpoena and
upon reasonable notice to all persons affected, the enforcing authority may
apply to the court for an order compelling compliance.
(4) The enforcing authority may request that an individual who refuses to
comply with a subpoena on the ground that testimony or matter may incriminate him be ordered by the court to provide the testimony or matter. Except in
a prosecution for perjury, an individual who complies with a court order to
provide testimony or matter after asserting a privilege against self-incrimination to which he is entitled by law, may not be subjected to a criminal proceeding or to a civil penalty to the transaction concerning which he is required to
testify or produce relevant matter. This subsection does not apply to damages
recoverable under Section 13-11-19(2) or to civil sanctions imposed under
Section 13-11-17(1)(b).
History: L. 1973, ch. 188, § 16.
Meaning of "this act." - See the note under this catchline under § 13-11-1.

13-11-17.

Actions by enforcing

authority.

(1) The enforcing authority may bring an action:
(a) to obtain a declaratory judgment that an act or practice violates
this chapter;
(b) to enjoin, in accordance with the principles of equity, a supplier who
has violated, is violating, or is otherwise likely to violate this chapter;
and
(c) to recover, for each violation, actual damages, or obtain relief under
Subsection (2)(b), on behalf of consumers who complained to the enforcing
authority within a reasonable time after it instituted proceedings under
this chapter.
(2) (a) The enforcing authority may bring a class action on behalf of consumers for the actual damages caused by an act or practice specified as
violating this chapter in a rule adopted by the enforcing authority under
Section 13-11-8(2) before the consumer transactions on which the action
is based, or declared to violate Section 13-11-4 or 13-11-5 by ·final judgment of courts of general jurisdiction and appellate courts of this state
that was either reported officially or made available for public dissemination under Section 13-11-7(1)(c) by the enforcing authority ten days before
the consumer transactions on which the action is based, or, with respect
to a supplier who agreed to it, was prohibited specifically by the terms of a
consent judgment that became final before the consumer transactions on
which the action is based.
(b) On motion of the enforcing authority and without bond in an action
under this subsection, the court may make appropriate orders, including
appointment of a master or receiver or sequestration of assets, but only if
it appears that the defendant is threatening or is about to remove, conceal
or dispose of his property to the damage of persons for whom relief is
requested, to reimburse consumers found to have been damaged, or to
carry out a transaction in accordance with consumers' reasonable expectations, or to strike or limit the application of unconscionable clauses of
contracts to avoid an unconscionable result, or to grant other appropriate
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relief. The court may assess the expenses of a master or receiver against a
supplier.
(c) If an act or practice that violates this chapter unjustly enriches a
supplier and damages can be computed with reasonable certainty, damages recoverable on behalf of consumers who cannot be located with due
diligence shall be transferred to the state treasurer pursuant to the Uniform Disposition of Unclaimed Property Act.
(d) If a supplier shows by a preponderance of the evidence that a violation of this chapter resulted from a bona fide error notwithstanding the
maintenance of procedures reasonably adapted to avoid the error, recovery under this subsection is limited to the amount, if any, by which the
supplier was unjustly enriched by the violation.
(e) No action may be brought by the enforcing authority under this
subsection more than two years after the occurrence of a violation of this
chapter.
(3) The enforcing authority may terminate an investigation or an action
other than a class action upon acceptance of the supplier's written assurance
of voluntary compliance with this chapter. Acceptance of an assurance may be
conditioned on a commitment to reimburse consumers or take other appropriate corrective action. An assurance is not evidence of a prior violation of this
chapter. Unless an assurance has been rescinded by agreement of the parties
or voided by a court for good cause, subsequent failure to comply with the
terms of an assurance is prima facie evidence of a violation.
History: L. 1973, ch. 188, § 17; 1983, ch.
58, § 8.

Cross-References. - Uniform Unclaimed
Property Act, Title 78, Chapter 44.

NOTES TO DECISIONS
ANALYSIS

Class actions.
Cited.
Class actions.
In an action brought by the Division of Consumer Protection, alleging misconduct in the
sale of condominiums, a summary judgment in
favor of the division, which was later assigned
to an individual as representative of the al-

13-11-17.5.

leged class of condominium owners, was void,
because the record did not reflect that members of the would-be class of condominium
owners had been notified that the action had
been brought. Workman v. Nagle Construction, 802 P.2d 749 (Utah Ct. App. 1990).
Cited in State ex rel. Division of Consumer
Protection v. GAF Corp., 760 P.2d 310 (Utah
1988).

Costs and attorney's

fees.

Any judgment granted in favor of the enforcing authority in connection
with the enforcement of this chapter shall include, in addition to any other
monetary award or injunctive relief, an award of reasonable attorney's fees,
court costs, and costs of investigation.
History: C. 1953, 13-11-17.5, enacted by L.
1987, ch. 105, § 4.
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13-11-18. Noncompliance
by supplier subject to other
state supervision - Cooperation of enforcing authority and other official or agency.
(1) If the enforcing authority receives a complaint or other information
relating to noncompliance with this act by a supplier who is subject to other
supervision in this state, the enforcing authority shall inform the official or
agency having that supervision. The enforcing authority may request information about suppliers from the official or agency.
(2) The enforcing authority and any other official or agency in this state
having supervisory authority over a supplier shall consult and assist each
other in maintaining compliance with this act. Within the scope of their authority, they may jointly or separately make investigations, prosecute suits,
and take other official action they consider appropriate.
History: L. 1973, ch. 188, § 18.
Meaning of "this act." - See the note under this catchline under § 13-11-1.

13-11-19. Actions by consumer.
(1) Whether he seeks or is entitled to damages or otherwise has an adequate remedy at law, a consumer may bring an action to:
(a) obtain a declaratory judgment that an act or practice violates this
chapter; and
(b) enjoin, in accordance with the principles of equity, a supplier who
has violated, is violating, or is likely to violate this chapter.
(2) A consumer who suffers loss as a result of a violation of this chapter
may recover, but not in a class action, actual damages or $2,000, whichever is
greater, plus court costs.
(3) Whether a consumer seeks or is entitled to recover damages or has an
adequate remedy at law, he may bring a class action for declaratory judgment,
an injunction, and appropriate ancillary relief against an act or practice that
violates this chapter.
(4) (a) A consumer who suffers loss as a result of a violation of this chapter
may bring a class action for the actual damages caused by an act or
practice specified as violating this chapter by a rule adopted by the enforcing authority under Section 13-11-8(2) before the consumer transactions on which the action is based, or declared to violate Section 13-11-4
or 13-11-5 by a final judgment of the appropriate court or courts of general jurisdiction and appellate courts of this state that was either officially reported or made available for public dissemination under Section
13-ll-7(1)(c) by the enforcing authority ten days before the consumer
transactions on which the action is based, or with respect to a supplier
who agreed to it, was prohibited specifically by the terms of a consent
judgment which became final before the consumer transactions on which
the action is based.
(b) If an act or practice that violates this chapter unjustly enriches a
supplier and the damages can be computed with reasonable certainty,
damages recoverable on behalf of consumers who cannot be located with
due diligence shall be transferred to the state treasurer pursuant to the
Uniform Disposition of Unclaimed Property Act.
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(c) If a supplier shows by a preponderance of the evidence that a violation of this chapter resulted from a bona fide error notwithstanding the
maintenance of procedures reasonably adapted to avoid the error, recovery under this section is limited to the amount, if any, in which the
supplier was unjustly enriched by the violation.
(5) Except for services performed by the enforcing authority, the court may
award to the prevailing party a reasonable attorney's fee limited to the work
reasonably performed if:
(a) the consumer complaining of the act or practice that violates this
chapter has brought or maintained an action he knew to be groundless; or
a supplier has committed an act or practice that violates this chapter; and
(b) an action under this section has been terminated by a judgment or
required by the court to be settled under Section 13-ll-21(1)(a).
(6) Except for consent judgment entered before testimony is taken, a final
judgment in favor of the enforcing authority under Section 13-11-17 is admissible as prima facie evidence of the facts on which it is based in later proceedings under this section against the same person or a person in privity with
him.
(7) When a judgment under this section becomes final, the prevailing party
shall mail a copy to the enforcing authority for inclusion in the public file
maintained under Section 13-11-7(1)(e).
(8) An action under this section must be brought within two years after
occurrence of a violation of this chapter, or within one year after the termination of proceedings by the enforcing authority with respect to a violation of
this chapter, whichever is later. When a supplier sues a consumer, he may
assert as a counterclaim any claim under this chapter arising out of the
transaction on which suit is brought.
History: L. 1973, ch. 188, § 19; 1983, ch.
58, § 9.

Cross-References. - Uniform Unclaimed
Property Act, Title 78, Chapter 44.

NOTES TO DECISIONS
Cited in Wade v. Jobe, 818 P.2d 1006 (Utah
1991).
COLLATERAL REFERENCES
A.L.R. - Attorneys' fees as recoverable in
fraud action, 44 A.L.R.4th 776.

13-11-20.

Liability for delay in making repair of motor
vehicle, 44 A.L.R.4th 1174.

Class actions.

(1) An action may be maintained as a class action under this act only if:
(a) the class is so numerous that joinder of all members is impracticable;
(b) there are questions of law or fact common to the class;
(c) the claims or defenses of the representative parties are typical of the
claims or defenses of the class;
(d) the representative parties will fairly and adequately protect the
interests of the class; and
(e) either:
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(i) the prosecution of separate actions by or against individual
members of the class would create a risk of:
(A) inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible
standards of conduct for the party opposing the class; or
(B) adjudications with respect to individual members of the
class that would as a practical matter dispose of the interests of
the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests; or
(ii) the party opposing the class has acted or refused to act on
grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with
respect to the class as a whole; or
(iii) the court finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy.
(2) The matters pertinent to the findings under Subsection (l)(e)(iii) include:
(a) the interest of members of the class in individually controlling the
prosecution or defense of separate actions;
(b) the extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;
(c) the desirability or undesirability of concentrating the litigation of
the claims in the particular forum; and
(d) the difficulties likely to be encountered in the management of a
class action.
(3) As soon as practicable after the commencement of an action brought as
a class action, the court shall determine by order whether it is to be so maintained. An order under this subsection may be conditional, and it may be
amended before decision on the merits.
(4) In a class action maintained under Subsection (l)(e) the court may direct to the members of the class the best notice practicable under the circumstances, including individual notice to each member who can be identified
through reasonable effort. The notice shall advise each member that:
(a) the court will exclude him from the class, unless he requests inclusion, by a specified date;
(b) the judgment, whether favorable or not, will include all members
who request inclusion; and
(c) a member who requests inclusion may, if he desires, enter an appearance through his counsel.
(5) When appropriate, an action may be brought or maintained as a class
action with respect to particular issues, or a class may be divided into subclasses and each subclass treated as a class.
(6) In the conduct of a class action the court may make appropriate orders:
(a) determining the course of proceedings or prescribing measures to
prevent undue repetition or complication in the presentation of evidence
or argument;
(b) requiring, for the protection of the members of the class or otherwise for the fair conduct of the action, that notice be given in the manner
the court directs to some or all of the members or to the enforcing author755
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ity of any step in the action, or of the proposed extent of the judgment, or
of the opportunity of members to signify whether they consider the representation fair and adequate, to intervene and present claims or defenses,
or otherwise to come into the action;
(c) imposing conditions on the representative parties or on intervenors;
(d) requiring that the pleadings be amended to eliminate allegations as
to representation of absent persons, and that the action proceed accordingly; or
(e) dealing with similar procedural matters.
(7) A class action shall not be dismissed or compromised without approval
of the court. Notice of the proposed dismissal or compromise shall be given to
all members of the class as the court directs.
(8) The judgment in an action maintained as a class action under Subsection (l)(e)(i) or (ii), whether or not favorable to the class, shall describe those
whom the court finds to be members of the class. The judgment in a class
action under Subsection (l)(e)(iii), whether or not favorable to the class, shall
specify or describe those to whom the notice provided in Subsection (4) was
directed, and who have requested inclusion, and whom the court finds to be
members of the class.
History: L. 1973, ch. 188, § 2; 1974, ch. 5,
§ 1; 1992, ch. 30, § 26.

Amendment Notes. - The 1992 amendment, effective April 27, 1992, made stylistic
changes in Subsection (1) and substituted

"Subsection (4)" for "Subsection (d)" in the second sentence of Subsection (8).
Meaning of "this act." - See the note under this catchline under § 13-11-1.

NOTES TO DECISIONS

Notice.
In an action brought by the Division of Consumer Protection, alleging misconduct in the
sale of condominiums, a summary judgment in
favor of the division, which was later assigned
to an individual as representative of the al-

13-11-21.

leged class of condominium owners, was void,
because the record did not reflect that members of the would-be class of condominium
owners had been notified that the action had
been brought. Workman v. Nagle Construction, 802 P.2d 749 (Utah Ct. App. 1990).

Settlement of class action - Complaint in class
action delivered to enforcing authority.

(1) (a) A defendant in a class action may file a written offer of settlement.
If it is not accepted within a reasonable time by a plaintiff class representative, the defendant may file an affidavit reciting the rejection. The
court may determine that the offer has enough merit to present to the
members of the class. If it so determines, it shall order a hearing to
determine whether the offer should be approved. It shall give the best
notice of the hearing that is practicable under the circumstances, including notice to each member who can be identified through reasonable
effort. The notice shall specify the terms of the offer and a reasonable
period within which members of the class who request it are entitled to be
included in the class. The statute of limitations for those who are excluded pursuant to this subsection is tolled for the period the class action
has been pending, plus an additional year.
(b) If a member who has previously lost an opportunity to be excluded
from the class is excluded at his request in response to notice of the offer
756

13-11-22

CONSUMER SALES PRACTICES

of settlement during the period specified under Paragraph (a), he may not
thereafter participate in a class action for damages respecting the same
consumer transaction, unless the c;ourt later disapproves the offer of settlement or approves a settlement materially different from that proposed
in the original offer of settlement. After the expiration of the period of
limitations, a member of the class is not entitled to be excluded from it.
(c) If the court later approves the offer of settlement, inclutling
changes, if any, required by the court in the interest of a just settlement
of the action, it shall enter judgment, which is binding on all persons who
are then members of the class. If the court disapproves the offer~or approves a settlement materially different from that proposed in the original offer, notice shall be given to a person who was excluded from the
action at his request in response to notice of the offer under paragraph (a),
and he is entitled to rejoin the class and, in the case of the approval,
participate in the settlement.
~
(2) On the commencement of a class action under Section 13-11-19, the
class representative shall mail by certified mail with return receipt requested
or personally serve a copy of the complaint on the enforcing authority. Within
thirty days after the receipt of a copy of the complaint, but not thereafter, the
enforcing authority may intervene in the class action.
History: L. 1973, ch. 188, § 21.
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Exemptions

from application

of act.

(1) This act does not apply to:
(a) an act or practice required or specifically permitted by or under
federal law, or by or under state law;
(b) a publisher, broadcaster, printer, or other person engaged in the
dissemination of information or the reproduction of printed or pictorial
matter so far as the information or matter has been disseminated or
reproduced on behalf of others without actual knowledge that it violated
this act;
(c) claim for personal injury or death or claim for damage to property
other than the property that is the subject of the consumer transaction;
(d) credit terms of a transaction otherwise subject to this act; or
(e) any public utility subject to the regulating jurisdiction of the Public
Service Commission of the state of Utah.
(2) A person alleged to have violated this act has the burden of showing the
applicability of this section.
History: L. 1973, ch. 188, § 22.
Meaning of "this act." - See the note under this catchline under § 13-11-1.
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Cited in Wade v. Jobe, 818 P.2d 1006 (Utah
1991).
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Other remedies available prescribeq by act.

Class action only as

The remedies of this act are in addition to remedies otherwise available for
the same conduct under state or local law, except that a class action relating
to a transaction governed by this act may be brought only as prescribed by
this act.
History: L. 1973, ch. 188, § 23.
Meaning of "this act." - See the note under this catchline under § 13-11-1.
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Purpose.

The purpose of this chapter is to prevent deceptive, misleading, and false
advertising practices and forms in Utah. This chapter is to be construed to
accomplish that purpose and not to prohibit any particular form of advertising
so long as it is truthful and not otherwise misleading or deceptive.
History: C. 1953, 13-lla-1, enacted by L.
1989, ch. 205, § 1.
Effective Dates. - Laws 1989, ch. 205 be-

13-lla-2.

came effective on April 24, 1989, pursuant to
Utah Const., Art. VI, Sec. 25.

Definitions.

As used in this chapter:
(1) "Advertisement" means any written, oral, or graphic statement or
representation made by a supplier in connection with the solicitation of
business. It includes, but is not limited to, communication by noncable
television systems, radio, printed brochurrs, newspapers, leaflets, flyers,
circulars, billboards, banners, or signs. It does not include any oral, in
person, representation made by a sales representative to a prospective
purchaser.
(2) To "clearly and conspicuously disclose" means:
(a) in the print media:
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Other remedies available prescribeq by act.

Class action only as

The remedies of this act are in addition to remedies otherwise available for
the same conduct under state or local law, except that a class action relating
to a transaction governed by this act may be brought only as prescribed by
this act.
History: L. 1973, ch. 188, § 23.
Meaning of "this act." - See the note under this catchline under § 13-11-1.
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Purpose.

The purpose of this chapter is to prevent deceptive, misleading, and false
advertising practices and forms in Utah. This chapter is to be construed to
accomplish that purpose and not to prohibit any particular form of advertising
so long as it is truthful and not otherwise misleading or deceptive.
History: C. 1953, 13-lla-1, enacted by L.
1989, ch. 205, § 1.
Effective Dates. - Laws 1989, ch. 205 be-

13-lla-2.

came effective on April 24, 1989, pursuant to
Utah Const., Art. VI, Sec. 25.

Definitions.

As used in this chapter:
(1) "Advertisement" means any written, oral, or graphic statement or
representation made by a supplier in connection with the solicitation of
business. It includes, but is not limited to, communication by noncable
television systems, radio, printed brochurrs, newspapers, leaflets, flyers,
circulars, billboards, banners, or signs. It does not include any oral, in
person, representation made by a sales representative to a prospective
purchaser.
(2) To "clearly and conspicuously disclose" means:
(a) in the print media:
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(i) to state in typeface that is sufficiently bold to be obviously
seen;
(ii) to state in type size of at least 10 point type for a 14" x 23"
document, and, in larger documents, of a type size of proportionately the same size; and
(iii) to place in the text so as to be obviously seen;
(b) in radio advertising, to verbally state in the same volume as
that used in the advertisement;
(c) in television advertising, the method for print media or radio
advertising is acceptable unless contrary to other governing laws.
(3) "Generic good" means a product which is offered for sale under its
common descriptive name rather than under a trademark, trade name,
brand name, house brand, or other distinguishing appellation.
(4) "Goods and services" means all items which may be the subject of a
sales transaction.
(5) "Nondiscounted price" means a price at which the goods or services
are offered at the time of the price assessment without a temporary store
reduction in price.
(6) "Person" means an individual, including a consumer, corporation,
government, or governmental subdivision or agency, business trust, estate, trust, partnership, unincorporated association, two or more of any of
the foregoing having a joint or common interest, or any other legal or
commercial entity.
(7) "Price assessment" means the determination of the prices underlying a price comparison.
(8) "Price assessor" means a firm or individual that determines the
prices, including the reference prices, underlying the price comparison, or
who makes the price comparison.
(9) "Price comparison" means any express representation that a specific savings, reduction, or discount exists or will exist between the supplier's advertised price and another specific price. A representation which
does not reasonably imply a comparison to identifiable prices or items
does not express a price comparison. Language constituting mere sales
"puffing" is not prohibited by this chapter.
(10) "Product area" means the geographical area in which the prospective purchasers to whom the advertisement is aimed could reasonably be
expected to seek the goods or services in question.
(11) "Reference price" means a higher price to which a supplier compares a lower price to indicate that a reduction in price exists or will exist.
(12) "Regular price" means the price at which a supplier has recently
offered the goods or services for sale in good faith in the regular course of
business. Every price represented in an advertisement is considered a
regular price unless it is specifically represented as a price other than a
regular price, such as a discount price or a manufacturer's suggested
price. It is prima facie evidence that a price is other than a regular price
when it was not offered as the nondiscount price of the goods or services
for the 15 days immediately preceding an advertisement of the price, and
the price change during the 15 day period was not due to price changes
inherent in the pricing of seasonal or perishable goods, due to changes in
cost of the goods or services to the supplier, or due to pricing changes
made to match a competitor's price.
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(13) "Sales transaction" means a sale, lease, assignment, award by
chance, or other written or oral transfer or disposition of goods, services,
or other property, both tangible and intangible (except securities and
insurance), to a person or business, or a solicitation or offer by a supplier
with respect to any of these transfers or dispositions. It includes any offer
or solicitation, any agreement, and any performance of an agreement
with respect to any of these transfers or dispositions.
(14) "Supplier" means a seller, lessor, assignor, offeror, broker, or other
person who regularly solicits, engages in, or enforces sales transactions,
whether or not he deals directly with the purchaser.
History: C. 1953, 13-lla-2, enacted by L.
1989, ch. 205, § 2.
Effective Dates. - Laws 1989, ch. 205 be-

13-lla-3.

came effective on April 24, 1989, pursuant to
Utah Const., Art. VI, Sec. 25.

Deceptive
trade
practices
enumerated
Records to be kept - Defenses.

(1) Deceptive trade practices occur when, in the course of his business,
vocation, or occupation:
(a) A person passes off goods or services as those of another.
(b) A person causes likelihood of confusion or of misunderstanding as to
the source, sponsorship, approval, or certification of goods or services.
(c) A person causes likelihood of confusion or of misunderstanding as to
affiliation, connection, association with, or certification by another.
(d) A person uses deceptive representations or designations of geographic origin in connection with goods or services.
(e) A person represents that goods or services have sponsorship, approval, characteristics, ingredients, uses, benefits, or qualities that they
do not have or that a person has a sponsorship, approval, status, affiliation, or connection that he does not have.
(f) A person represents that goods are original or new if they are deteriorated, altered, reconditioned, reclaimed, used, or second-hand.
(g) A person represents that goods or services are of a particular standard, quality, or grade, or that goods are of a particular style or model, if
they are of another.
(h) A person disparages the goods, services, or business of another by
false or misleading representation of fact.
(i) A person advertises goods or services or the price of goods and services with intent not to sell them as advertised. If specific advertised
prices will be in effect for less than one week from the advertisement
date, the advertisement must clearly and conspicuously disclose the specific time period during which the prices will be in effect.
(j) A person advertises goods or services with intent not to supply a
reasonable expectable public demand, unless:
(i) the advertisement clearly and conspicuously discloses a limitation of quantity; or
(ii) the person issues rainchecks for the advertised goods or services.
(k) A person makes false or misleading statements of fact concerning
the reasons for, existence of, or amounts of price reductions.
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(1) A person makes a comparison between his own sale or discount price
and a competitor's nondiscounted price without clearly and conspicuously
disclosing that fact.
(m) A person, without clearly and conspicuously disclosing the date of
the price assessment makes a price comparison with the goods of another
based upon a price assessment performed more than seven days prior to
the date of the advertisement or uses in an advertisement the results of a
price assessment performed more than seven days prior to the date of the
advertisement without disclosing, in a print ad, the date of the price
assessment, or in a radio or television ad, the time frame of the price
assessment.
•
(n) A person advertises or uses in a price assessment or comparison a
price that is not his own unless this fact is:
(i) clearly and conspicuously disclosed; and
(ii) the representation of the price is accurate. With respect to the
price of a competitor, the price must be one at which the competitor
offered the goods or services for sale in the product area at the time of
the price assessment, and must not be an isolated price.
(o) A person represents as independent an audit, accounting, price assessment, or comparison of prices of goods or services, when such audit,
accounting, price assessment, or comparison is not independent. Such
audit, accounting, price assessment, or comparison shall be independent
if the price assessor randomly selects the goods to be compared, and the
time and place of such comparison, and no agreement or understanding
exists between the supplier and the price assessor that could cause the
results of the assessment to be fraudulent or deceptive. The independence
of such audit, accounting, or price comparison is not invalidated merely
because the advertiser pays a fee therefor, but is invalidated if the audit,
accounting, or price comparison is done by a full or part time employee of
the advertiser.
(p) A person represents, in an advertisement of a reduction from the
supplier's own prices, that the reduction is from a regular price, when the
former price is not a regular price as defined in Subsection 13-lla-2(12).
(q) A person advertises a price comparison or the result of a price assessment or comparison that uses, in any way, an identified competitor's
price without clearly and conspicuously disclosing the identity of the price
assessor and any relationship between the price assessor and the supplier.
Examples of disclosure complying with this section are: "Price assessment
performed by Store Z"; "Price assessment performed by a certified public
accounting firm"; "Price assessment performed by employee of Store Y."
(r) A person makes a price comparison between a category of the supplier's goods and the same category of the goods of another, without randomly selecting the individual goods or services upon whose prices the
comparison is based. For the purposes of this subsection, goods or services
are randomly selected when the supplier has no advance knowledge of
what goods and services will be surveyed by the price assessor, and when
the supplier certifies its lack of advance knowledge by an affidavit to be
retained in the supplier's records for one year.
(s) A person makes a comparison between similar but nonidentical
goods or services unless the nonidentical goods or services are of essentially similar quality to the advertised goods or services or the dissimilar
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aspects are clearly and conspicuously disclosed in the advertisements. It
is prima facie evidence of compliance with this subsection if:
(i) the goods compared are substantially the same size; and
(ii) the goods compared are of substantially the same quality,
which may include similar models of competing brands of goods, or
goods made of substantially the same materials and made with substantially the same workmanship.
It is prima facie evidence of a deceptive comparison under this section
when the prices of brand name goods and generic goods are compared.
(t) A person engages in any other conduct which similarly creates a
likelihood of confusion or of misunderstanding.
(2) Any supplier who makes a comparison with a competitor's price in advertising shall maintain for a period of one year records that disclose the
factual basis for such price comparisons and from which the validity of such
claim can be established.
(3) It shall be a defense to any claim of false or deceptive price representations under this chapter that a person:
(a) has no knowledge that the represented price is not genuine; and
(b) has made reasonable efforts to determine whether the represented
price is genuine.
(4) Subsections (l)(m) and (q) do not apply to price comparisons made in
catalogs in which a supplier compares the price of a single item of its goods or
services with those of another.
(5) In order to prevail in an action under this chapter, a complainant need
not prove competition between the parties or actual confusion or misunderstanding.
(6) This chapter does not affect unfair trade practices otherwise actionable
at common law or under other statutes of this state.
History: C. 1953, 13-lla-3, enacted by L.
1989, ch. 205, § 3.
Effective Dates. - Laws 1989, ch. 205 be-

13-lla-4.

came effective on April 24, 1989, pursuant to
Utah Const., Art. VI, Sec. 25.

Jurisdiction of district courts - Injunctive relief
- Damages - Attorneys' fees - Corrective advertising - Notification required.

(1) The district courts of this state have jurisdiction over any supplier as to
any act or practice in this state governed by this chapter or as to any claim
arising from a deceptive trade practice as defined in this chapter.
(2) (a) Any person or the state may maintain an action to enjoin a continuance of any act in violation of this chapter and, if injured by the act, for
the recovery of damages. If, in such action, the court finds that the defendant is violating or has violated any of the provisions of this chapter, it
shall enjoin the defendant from continuance of the violation. It is not
necessary that actual damages be proven.
(b) In addition to injunctive relief, the plaintiff is entitled to recover
from the defendant the amount of actual damages sustained or $2,000,
whichever is greater.
(c) Costs shall be allowed to the prevailing party unless the court otherwise directs. The court shall award attorneys' fees to the prevailing
party.
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(3) The court may order the defendant to promulgate corrective advertising
by the same media and with the same distribution and frequency as the
advertising found to violate this chapter.
(4) The remedies of this section are in addition to remedies otherwise available for the same conduct under state or local law.
(5) No action for injunctive relief may be brought for a violation of this
chapter unless the complaining person first gives notice of the alleged violation to the prospective defendant and provides the prospective defendant an
opportunity to promulgate a correction notice by the same media as the allegedly violating advertisement. If the prospective defendant does not promulgate a correction notice within ten days of receipt of the notice, the complaining person may file a lawsuit under this chapter.
History: C. 1953, 13-lla-4, enacted by L.
1989, ch. 205, § 4.
Effective Dates. - Laws 1989, ch. 205 be-

13-lla-5.

came effective on April 24, 1989, pursuant to
Utah Const., Art. VI, Sec. 25.

Exemptions.

This chapter does not apply to:
(1) conduct in compliance with the orders or rules of, or a statute administered by, a federal, state, or local governmental agency;
(2) publishers, broadcasters, printers, or other persons engaged in the
dissemination of information or reproduction of printed or pictorial matters who publish, broadcast, or reproduce material without knowledge of
its deceptive character; or
(3) actions or appeals pending on the effective date of this chapter.
History: C. 1953, 13-lla-5, enacted by L.
1989, ch. 205, § 5.
Effective Dates. - Laws 1989, ch. 205 be-

came effective on April 24, 1989, pursuant to
Utah Const., Art. VI, Sec. 25.
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